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EX PARTE PRESENTATION “esog oF THE SRR

Magalie Roman Salas

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

Re: In re Southwestern Bell Mobile Systems, Inc., Petition for a Declaratory
Ruling Regarding the Just and Reasonable Nature of, and State Law
Challenges to, Rates Charged by CMRS Providers when Charging for
Incoming Calls and Charging for Calls in Whole-Minute Increments (FCC
File No. 97-31) and In re Petition of the Wireless Consumers Alliance, Inc.
for a Declaratory Ruling on Communications Act Provisions and FCC
Jurisdiction Regarding Preemption of State Courts From Awarding
Monetary Damages Against Commercial Mobile Radio Service Providers for
Yiolation of Consumer Protection or Other State Laws (WT DKkt. No. 99-263)

Dear Ms. Salas:

Please be advised that today, Bruce Beard of Southwestern Bell Mobile Systems,
Inc. (“SBMS”) and Patrick J. Grant, counsel for SBMS, met with Rose Crellin, David
Furth, Roderick Mette and Mary Woytek of the Federal Communications Commission
(“Commission”) staff. The purpose of the meeting was to discuss pending lawsuits
against wireless affiliates of SBC Communications Inc. challenging charges for CMRS
services and to discuss issues raised in the above-referenced proceedings. The
attachment to this letter was provided to the Commission staff to provide information on
two specific court actions against SBC wireless subsidiaries (Smilow v. SBMS and
Joiner v. Ameritech). In addition, during the meeting the Commission staff requested that
SBC provide the staff with copies of court orders from those two actions. Copies of

those four (4) orders are attached hereto.

In accordance with the Commission’s rules governing ex parte presentations, two
copies of this letter and the attachments are being provided for filing in each of the
dockets referenced above.
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Please do not hesitate to contact me at your convenience if you have any

questions regarding the foregoing.
Sincerely, /

Patrick’J. Grant
Counsel for SBMS

cc: Rose Crellin, Federal Communications Commission
David Furth, Federal Communications Commission
Roderick Mette, Federal Communications Commission
Mary Woytek, Federal Communications Commission




Status of Smilow v. Southwestern Bell Mobile Systems, Inc.
No. 97-10307-REK (D. Mass.)

As stated in the September 25, 1998, ex parte presentation in this proceeding,
since SBMS had filed its Petition before the Commission, the Smilow court had denied
SBMS’s motions to stay the proceeding on jurisdictional and abstention grounds. In
addition, the Smilow court denied the plaintiff’s motion for summary judgment on the
merits, but conditionally allowed the plaintiff’s motion for class certification.

Since that ex parte presentation was filed, on June 10, 1999, the court granted
SBMS’s motion for summary judgment regarding the plaintiff’s state law rounding-up
breach of contract claim, ruling that “rounding calls up to the nearest minute [ ] is the
result the parties would have reached had they addressed this issue in entering their
Contract.” In addition, the court ruled that neither party was entitled to summary
judgment on the incoming calls claim. The court did not rule on the plaintiff’s Section
201(b) claim. Thereafter, the court, on September 30, 1999, denied both parties’ motions
for reconsideration of the court’s earlier ruling regarding the plaintiff’s incoming call
claim. The next status conference in this action was set for November 15, 1999, but was
then postponed until the end of November.

Status of Joiner v. Ameritech Mobile
(Ill., Madison County)

In this lawsuit, the trial judge ruled in favor of class certification and granted the
plaintiffs’ motion for summary judgment on liability finding that the company breached
all customer contracts which (1) lacked a disclosure about rounding or (2) contained a
disclosure about rounding but also contained language stating that that charges would be
based on “actual usage.” (Determining the size of the two classes requires the review of
individual customer contracts.) The court has deferred a ruling on plaintiffs’ motion for a
third class which includes customers who have the rounding disclosure and do not have
the “accrual usage” language.




UNITRD STATES DISTRICT COURT
DISTRICT OF MASSACSUSEITS

JTLYL ANN SKIIONW, on her behalf and
- on babalf of all others
- similarly situated,

Plaintirrt

CIVIL' ACTION
NQ. 97-10307-REXK

Y.

SOUTUWESTERN BELL MOBILX SYSTEME,
INC. d/b/a CELLULAR ONE,
Defendant

et tamyt S Nyt Wt Wl Saf® Nyl s’ Uestl W gt

Keanoraadum and Qrdsr
Juns 148, 1999
b

Pending before this court are the following motions:

(1) Plaintiff's Kotion for Partial Summary Judgment as
to Liability en Srsach of Contract Claim (Docket. No. 63, filed
beceumbezr 5, 1998) .

{(2) Defendant's Cross Motion for Partial Summary
Judgment (Docket Ne. 70, filed March 1, 1999).

 (3) Plaintiff's Motion to BtriXe Afidavit of John

Brunelle and for Sanctions Against Defendant Southwestern Bell
Purguant to Rule 36(¢) of the Fedoral Rules of Civil Procedure
(Docket No. 81, filed May a8, 1999),

(¢) Defendant's Notion for a Protective Order to
Prevent the Dapesition of John Brunelle (Docksts No. 84, filed
June B, 1999), B

COGKETED ™




II. Baekground

™is class action complaint vas filed against
defandant, sm Bel]l Nobile Syctems, mc. ("Cellular
Cne®), to recover damages under 47 U.§.C. §§ 201, 206, and 207,
Massachusetta Ganeral lLaws, Chapter S3A, §3(a), and the cammon
lav of contracts., |

Cellular Cne is in the business of selling cellular
sexvices, The named plaintiff ("Smilovw”) entered intc a contract
(the “Cantract®) for cellular telephons services with the
defandant on December 31, 1995. Paragrah 13 of ths Terms and
Canditions of the Contract atatest

e tine for calls ¢ by =

T et i anis

inftiation to Ci's [Cellulaxr One's)

facilities and ends vhen the Nobile

Subscribar Unit signals call discopnect to

c:'s :a:::i:&as and the call disomeattm

signal bean confirmed. Chargeadbls

may include time for the cellular system te

recognize that enly ons y has

dicoconnectad from the 1, and may also

include time to clear the chamnels in use.
bocket No. 65, . 1, P a.
In the Contract, plaintif? choss a "rats plan.* Docket
No. 85, Ex. 1, p. 1. She chose the "ATGIF" rate plam, vhith
speoiried & certain cost per minuta, depanding upon the time of
day of tha call (Docket No. 76, ExX. A, p. 79), and included 30
-&u- minutes (m Nea. 75, P 2,-

. Plaintiff alleges that defendant overchargsa for its
callular phene service in two wvays. Pirst, she asserts that

defendant, in viclation of the ocontract between the parties,
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charges for inooming 1; wsl]l as outgoing calls to plaimtifr’s
cellular phone. Second, she alleges that defandant, in violation
of tha cantract betwsan the parties, rounds up the Chargeable
Tine to the next whole minuts.

Both parties regquest that summary judgmant be granted
on both 'of thege cantantions,

IXX. Plaintiffrs Motion to Exclude the Brunalls arridavit
The substance of BRrunelle's Afridavit is the following
averaent:

In the context of cellular technology, the
texas “ecall inithtian,' and 'cri.qiutd'

both ‘vefaxr to ioncoming el.ulll.l!'
" telephone enua bﬁm

by means of the " Can "signa
initiation" te the eeuulu' towar thus
foriginating a sallular call, In
this namner, both incaming outgoing calls

are "originated® by the mobile tel m-
Docket No. 74, p. 2.

Plaintifr requests that this oocurt exclude Bzrunslle's
Affidavit and that the court sanction defendant for having filed
it on two grounds. Docket No. 8I.

The first Dasis for ths Notion iIs that Callular One
filad 3 rate TATiff vith the Massachusetts Department of Public
Utilities on December 39, 1992 (canceled on August 10, 1994).
38& Docket No, 82, Ex, 2. In this dooument, Callulax One
detailed its billing proceduras, distinguishing in a numbar of
placas batvean "traffic ariginated by a Mobile Subscriber® and
"trafrfioc received by l xeﬁ.uo Subscriver,® Sea id., p- 26.




This, plaintiff contands, dirsctly conttadicts Brunelle's
assertion that the phrass “calls originated by the subscribexr® in
the collular telephena industzy vefers to both outgoing and
inconing cails,

The tariff might have an impact upon the credibility of
Srunelle's interpretation of tha vord "eriginated.” It does not,
hovever, as plaintiff requests the court to rula, estop Callular
one from proffering evidense in !.ﬁ.oan of its curzent
interprevation. The tariff cited by plaintiff wvas filed in 1353,
‘mora than a year barfers Dlaintiff eigned her Contzact with
Callular One and moxe than five yearm bafore Brunelles submittad
hig Affidavit, I am not parsuaded, tharefore, on tha basis of
the tariff, that T should exclude Brunslle's proffered testimony
altogether.

The secand basis for plaintiff's Motion is that
plaintifs asserts that Erunwlle doea not have the personmal
Mnovledge zrequived of a non-expert witness. Plaintiff asserts
that Brunelle has thio parsonal knowledge *of the drafting,
negotiation or execution of the Contract terms." Decket No. 81,
P 3.

Cellular One assexts that Brunelle is an sxpert in tha
industry and is merely testifying about the usage of various
texze in the cellular industry, not about the intarpratation of
the tarms of the Contract.

' I detaraine thst Brunalle's lack of parcanal knowledge
about the Cantract itsalf doea not precluds hia from testitying
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as an expert about the usage Of certain teras in the cellular
industry. On that basis, I deny plaintiff's Motion without
‘prajudice to & further challengs to the uss of Brunalle as a
witness.

The danial of plaintiff's Motien is without prejudice
Mue it is not clear from the recerd vhether defandant haz met
its disdlagure abligutions under the vedexal Rules of Civil
Procedurs with respect to Brunells as an sxpert witness. See
Fed.R.Civ.P. 26. Ny denlal of plaintiff's Motion will not serve
to preclude plaintiff from challenging defendant's. use of
Brurelle on these grounds.

. IV, bafandant's Notion for Rrotective order
_ Defendants request a protective ordey preventing
';;iaaj._ntiff froem deposing Brunalle until aftar the court has
deci&ed the Motions for Summary Judgment. Dockst Mo. 84.
Because I will decide the Motions ror Summary Judgment in this
Nemorandus and Ordexr, T need not reach Whe marits of Defendant's
Notion for a protective Opder. It will be diesmicoed.

V. Zésues Bearing on the Netfons for Susmary Judgmest
A. Summary Juignent stundard
In axder to bhe entitled to summary judgment, in
cirmumu like those associated with the woticns now panding
before the oourt, the movant must make & preliminary shawing of
the absence of any genuine dispute of material fact and that it




is entitled to judgment as a matter of law. Fed,R.Civ.P. 56(c).
If the movant satisfies this burden, then ths nenmovant, mast
“demonotrate, through specific facts, that & trialvorthy issue
remains.® Cadla Cn. v. Hagms, 116 ¥.3d 957, 960 (ist cir.
1997) .

Tesues of fact are in "ganuine" dispute if thay "may
rTeasonably be resclved in faver of either party.®" Id,. Facts are
*patarial® if they possess "the capacity to sway the outcone of
the litigation undey the applicable law." Id, The facts in
genuine disputa sust be significantly probative in- oxrder for
sumsarty Jjudgmant to be denied; "conclusory allegqations,
improbable httms. and uncupported speculation will not
suffice.* 4.

B, Liability oa the Contract Language
- (1) Aapplieable tav

The Contract expressly states, "This contract shall be
censtrued in accerdance with and governaed by the lavs of the
Comnonvealth of Massachusetts.” Neither party has argued that
the court should apply the lav of soms other jurisdistion. I
vill apply Massachusetts law.

(2) comtract Imterpretatiom Prinaiples

Under Haseachusstts law, imterpretstion of uwnambiguous
contnct.- is ozdinaxily the province of the ocourt. See Bank v.
wwm. 148 F.34 420, €24 (ist
Cir. 1998). Should tha court detersins the gentract o be
miqul, _hwuvlr. ®oantract meaning noxmally becomes a matter




tor the factfinder.® Jd, (quoting Den Nozake Bank AS v. Jirst:
Hat'l Pank of Bastan, 75 P.3d 49, 52 (lst cir. 1996)).
In construing a contract, the court applies the
ordinary weaning of tha vords. 0Obsr V. National Casualty Co,, 80
N.B.2d 90, 91 (Xass. 1945) ("In the construction of centracts in
wvriting wvords that ars plain and free fron ambiguity must be
construed in their usual and ordinary sense.... The word theatre
is to be construed aa it is understood by ordinary men.). wisrs
the language at issue arises out of a particular industry,
‘Bovever, the court naed mot blindly apply the meaning that a
layperson, unschooled in tha usage of the industzy, would apply,
£ae Bervick § SMith O3, V. Salam Poaas, 117 N.E.2d 825, 836-27
(mi.. 1954) (pu?-mm. far party to explain uaning of contract
_in terms of treds usage).
{3) Billing for Incaming calls
(a) Iatrodustion
Paragraph 13 of the Contract bears upem ths billing
nethod for telephons calls. In part, it declarss: "Chargeable
time for calls originated by & MNobile Subscriber Unit starte vhen
the Nobile Subacribar Unit signals call initietion.® (f 13).
ﬁliulu‘ ¢tne does not dispute plaintiff's assertion
that i+ kills for incoming callas (that is, oulls whers somacne
_has called pleintiff's cellular phane). Cellular Cps assarts,
hmmo:, that it is parmitted to bill for such calls for twoe

TeASONS .




(d) Wne Brochure

Cellular Ons sssarts that it sends the sams brochure to
all of its customers aftar thay receive thair phene. A copy of
the brochure is sttached to the Aftidavit of Jaumes Beverley
(Docket No. 73, EX. B). This brochure informs ths reader that
"cellular One bills in one-minuto increments for both outgoing
and incoming callis.® Jd4, at p. 18. On the basis of this
brochure, Cellular ons asserts that it was parmitted to bill for
incouing calls.

It is posaible that Cellular One might be entitled to
judgeent on the dasis of the information disclosed in this
brochure, I do net sccept plaintiff's pasition that, becauss of
the inta;ution clause in the Contraat, no other evidencs may be
considered to ascertain vhat the parties wers agreeing to. The

‘Contract, daspits its integration clause, vas not in fact

integrated. FPor sxawple, it depends for several key terms, most

importantly price per minute, on the "APTGIF" billing plan, wvnioh

is o}lly referzod to in the Contract. Therefore, despite the

- integration clause, the Contract cammet ha interpreted as

eabodying the parties' entire agreement., The.brochure has a
bearing upon this oase. Plaintiff, hovever, denies having
received it (ox nt least doss not remamber having received it).
nether she In fact rm*ved it is a question of fact that this

"W_mmm«nmmzumjw.

(e} Interpretation of the Contrust
Tuken in the context of ordinary land-line telephone




. sexvios, a lay persen would interpret tha phrase, “for calls
criginated by the Nobile Subdowiber Unit,” to msan calls in which
the mobile phone owner is placing & ¢all, not receiving a call.
Plaintiff insiste that the court should interpret Paragrsph 13 of
tha Contract in the same way. Ses Docket Mo. 68, p. 8.

Callular Ona assgrts that the Comtract, taken as a
whole, should be interpretsd to allew it to bill for incoming
calls. Yirst, Cellular One peinte te tha fact that the customar
i= given tha option, as i« ecvidenced on the dbottoms of tha front
page of the Contract, of restricting the service so that the
N pbous may only be used for “out—going calls.® Thiz might be
intarpreted to imply that the customsr wil] be Billed for ine
coming calls if the customar does not choose to restrict the
service.

udn.«u-u-nnr. dafandant asserts that, in ths context of
cellulax telephone technelogy, the words of Faragreph 13 of the
Contract have a different meaning than they would if arising out
of the land-lins-telephone comtext.

Unliks traditicnal landlins talaphona

services, in oxder to receive an incoming

nnu-mﬂog call, 8 cellular user must press

the “send® key (or its eguivalent) on her

Sellular Gess pressing the vand Koy o

oo AT USST Press

receive an incoming telephons call is knowm

as call initiation because, given tha

technology, only the callular user can

. "signal® the cellular tower to *initiate the

phone call,*

- Docket No. 71, p. 3. Defendant preffers svidence to suppert this

interpretation in the form of the Affidavit of John Prunalle




[Docket No. 74, filed Narch 1, 1999), who is propared to testify
ihoutth-m:dmo!mtmat issus as those tarms are used
in the cellular telephone industry.

The language of Paragraph 13 Is technical, making it
possible that its ordinary meaning is not applicable in this
contaxt. Smilov harsslf, when agked in her deposition to

imterpret the language of Paragraph 13, vas unable to do so. gSeg
pocket No. 76, ExX. A, D. 46-47. &he explained hexr difficulty by

saying,  "it's technical.®
The fact that the language is technical,.however, doss

"not mean that defepdant's interpretation of it must bs socepted.

Brunglle's uzmvu states a canclusion on this dispute about
usage. Based on tuilhrity vith *the terms that desaribe the
va::.cus functions of that netvark both within Callular One

5 pm:iaxlarly, and in the callular industry genszrally,® he gives

his interpretation of various tarme. Brunelle's asserticns of

his experience de not persuade the court that, as a matter of
law, hls stttmi;s about ths cellular industry must be accepted.
Purthersore, plaintiff has pruffered evidance that indisatac that
Brunelle’s intexprotation of tha vard *criginated™ is not
unive:sax vithin the industzy and, in fact, is not conaistently
ayph.ed“by Gellular One. The cowxt may ultimately have to decide
thi;l iszge us a.-ttgr of cantract interpretation, but on ths

. avidance currently befoprs the court, neither side is antitled to

sunmary judgment.
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(4) JRounding
Dafendant agserts that its agresment with plaintifs

permits it to round call tizses up to the naxt ainute for the
purpoces of billing. Neither the Contract nar the othar avidence
proffered by Callulaz One explioltly declaras that Cellulay CGne
_ can round calls up to the next minute. Therefore, Cellular One
can be permitted to do so only if & ters autharizing such
rounding is supplisd to the parties! agreament from wnother
.source.

ordinarily, a court will not Yadd a vhole new
. provision" to a contract unless “additicoal terss are "essential
to a determination.'" gCofman v. Agton Corpormtion, 958 r.3d 494,
497 (1st Cix. 1993). In supplying a teram, ths oourt's task is to
arrive at a solutian

vhich appesrs to ba in Accord with justice
and COEmOR sence and the intention

Cafaan, 958 P.2d at 497 (quoting Clazk v. Etake Streat Trust Co.,
169 N.2.2d 837 (Mass. 1920)). |
. Plaintiff assaerte that no additional term is needed
bacause the Contract itself specifies a call's end time for
billing purpeses. Paragraph 13 of the Contract specifies that
"chargeable tiu'-mds “vhan the Mobile Subccriber Unit signals
call disconneet tn c1's facilities and the call discopnect signal
" bas been contirmed.® Dacket Mo, 73, Bx. A. |
This languaga gquoted by plaintiff does not, as
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plaintiff asserts, ansver the question of vhetber rounding is
pezmitted. 7The fact that Cellular Ona bills on the basis of &
anit of time, which is undisputed, necessarily implies that some
foxrm of rounding will occur. It is pot reascnsble to expect all
of the telephone calls &8 customer makes to end precisely at the
end of a minute, a second, or evean a nanocsecond. Plaintiff
herself recognizes this fact, noting that it is a "rare instance
+1s in which a call lasts an exact pumber of minutes and no
seconds.® Docket No. 80, p. 10. Thersfore, for billing
purposes, calls genarully must be rounded to some unit of time,
:i.ttherupordaun. A rounding mpethod is escential to a
determination of plaintiff's claim that Callular Gne is not
entitled to round calls up. And yet, the Contract is silent as
_ to the mathod cellular One vill apply in rounding the time of

- calle. tha:eton, the decisionmaker (GM or Jury) must decide
vhatbenvﬂlba supplied and f£xum what source.

If a uurf. is the declslonmakar, it is faced vith two
issues. First, v!m-. is the appropriate unit of time to which
calle ehould be roundad? Second, vhttisﬂmnpproprutelethod

:ofmdi:q’ That is, sheuld calls alvays be reunded up, rounded
dowit, or some variation or combimation of both.

T detarmine for the following reasons that the method
thatCeuulummloyod rourding calls up to the nearest
.Iimu- is the result that the parties vould have reached had
‘they -addreseed tals Luua in entering their Contract.

First, the "rate plan® specitiad that calls would be

2
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billed by the mimute. I£ the pertias had imtended that the

" customer be billed for tha number of seccnds ths phohe call

1asted, ohe would expect the billing rats to bs nsasured by the

secand.
Secord, the course of conduct batvesn tha parties

{indicates that rounding calls to 3 full-simute iacremant was

permittad. Tha phone bills sent to plaintiff by Callular One

always billed telephona calls in units of mimutes. "Bscause 7o
reasonable customsr could actuzslly believe that each and avery
phone call [] made termimated at the end of a full mimts, the

.. customer must be awara that [the telephons company) charges in

full minute increments enly.® Allake v. NQI campunicatlons

Sorp., 111 F.3d 909, 212 (D.C.Cir. 1997); pec_alsa, Marous V.
AZAT Coxm., 938 P.Supp. 1180, 1176 (8.D.N.Y. 1996), afr’d 138
.34 46 (3d Cir. 1998). The fact that Suilev vas reading her

" bills (which expressed all of her calls in units of minutas) and

paying them without complaint (until the £iling of this lawouit)
for a number of years is evidance that she understood her
Contract wvith Cellular One to allow them to round calls in full-~

Finally, it would not have been reasonabls to think
that Cellular One was agresing to round calls dewn. Cowmon sense
and experience infarm us that, mnwmh;uodw:unitot
tm,mtmum.imzdlymnp. Suppuonpuunpuks

- her Gar in a parking lot with a aign that states that ths parking

costs §6 par dalf-hour. If she leavas after forty minutas, ahe

13




uumtm»namymtmmnng-lotmertcrmm
andcmargommlynudolhrs Nar does she reasonably argus
wvith the attendant that she only owes eight dollars. She pays
the full twelve dollars-even though ber agresmant with the
ﬂﬂung lot owner does not spacify that tise will be rounded up.
_The same is trus in the case at hand.

Accordingly, swmmary judgment is appropriats against
plaintift on the claims as they relats to Cellular One's practice
of rounding <¢alls up.
€. Defemdant's Walver Argunant

Cellular One acsarts that Smilow paid her bille without
‘complaining after ae learned about ths billing practices in
question. | |
7 In order to be eatitled to summary judgment on this
ugunent mmnrmmmmt. uantt.ro!law,
Smilow voluntarily vaivad ber clais against it by paying vitheut
ohjnction. '.I:hat requires Cellular Ona to proffer evidencs
establishing beyond genuine dispute that Smilow Xnew sne was
bBeing billed for incoming calls and understood that the contract
"'did not perait Cellular Ope to charge her for inccming calls (if,
in fact, that vas the case). Only thea might her failure to
abject eansutuu a bar against ber clains,

. In fast, miatiﬁrmimmymmmmlm
| .‘31 dencte on uay 26, 1996. 3he claims not to have noticed this
charve on her bill. I camnct determine as a ntt.or of lav, givan
the auall size and tha fact that plaintiff vas enly hilled for

14




ane incoming cal) ever, that mhe sust have noticed that she vas
being billed for incoming calls. Tuersfore, Callular One bas not
establ ishod that it iz entitled to judgment as & matter of lav on
its wvaiver mnt.
2. Preanption
) In 1993 Congress imended the Communications Aot of
:Il§3&. 47 U.S5.C. 5§ 151 st peg,, to provide for federal requlation
of commercial mobile viraless services. See Gmnibus Budget
Recanciliation Act of 1993, Pub.L. No. 103=6¢, § 6002, 107 Stat,
312, 387-97 (1993). In ordar to provide unifoimity and
‘daragulation of the industry, Congress amended Ssction 333 to
provide: |
Mo guate o Jooul grrerimect, shed) vy any
| Savica ofeny Reivite mabils servica, exsept
St hie prmigtugh sl net peanil s,
conditione of commercial mobile services.
47 U.5.C, 333(c)(3).

The Ce-mnica‘:.im Act imposes a duty upon
tnlmiations prcvidau to charge only "just and reasonadle"
"Wﬁo declaring that any unjust or unzessopable charges are
unhv:u 47 U.5.C, 201(b). The Comnunications Act provides a
mhud of uutamiag this provision undar 47 U.5.C. §§ 206 ana
m Plaint.i.ft 1-mmmmsmm“ma

hrmglng A state-lav contxact elala.
Defendant msserts that plaintiff's state-lav centract

claim is, in substance, a Bocuﬂu 2301(b) claim in that it, in
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prastical affect, challsnges tha billing practices of a cellular
‘tulephione seTvice provider. Net every state-lav clain
challenging the billing praotices of a telecomsunications
provider, however, runs into a conflict with § 201(b) that
requires it to bs preempted. 564 Marcus v. ATET COXp.., 138 p.3d

46 (24 Cir. 1997) ("wes cannot agres ... that every state lav alain
.uanpnus...&q a carcier's rates or billing practivas nacessarily
arisss under fodezal lav.%).

_ Although tha Court of Appeals for ths Pirst Circult has
 not addressed the issus, I expect it to establish a test for
-preeuption in which claims are preewpted only if thoy cballenge
the reasonahlensss or justness of & r»vuhsuﬂnnﬂnnl Such a
gnntoﬁmu_-agu«ag »nvnv.vﬂ.g nnwognug
Act meﬁ.ﬂgnﬂ-g«nﬁhﬁ.ﬂ agﬂuuﬁnonn-n-nu
,égﬁggggo&pﬁ»ﬁu without
;F«auaa& vith the atate's suthority to "regulat[e] the gther

:u:ﬂuﬂmﬁg

 Same of the sources that provide insight into the
EREEE nggﬁig 1993
gnoonnunluuu this xule o uunolcﬁaa»mngmn»-«o
u_u.n«n Eggﬁogvnninigw "(n)]othing in this
,_niﬁﬂgnﬁlguﬁwﬂﬁqg&aﬁﬂgﬁonﬁn&!
uoc.xtag at ccomon law or by statute, but the previsions of
.;Ekuu.ﬁ..pnﬂ ?éﬁgﬁ-ﬁ.g A7 D.0.6. § d1s.
u.uuinv.vpuwngwua ngpg unos&.cnonuw t the
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Wioumuumtstﬁp avay all of the protections
| state lav affords ths tslecommunications consumer.

: The legislative hiatoxry of the 1993 apendmant to the
Coﬁuniutuns Act also suggests this interpretation. The

legislative history declares:

It is the intent of the cCommittes that the
mma::i::mitl - :hil:: - utv%:s: th:;
toarms ona © e8e

‘terms and conditions, ! the Committea intends
to include cuch matters as

intormation and mm and bill

tes and
eese Th to be

- 11lustrstive only and not meant to precluds

- other mattsrs gensrally understood to fall

) under “taras and coditions.’

Mx.n.m Re. :l.o:-m, 103xd Wu, ist Sess. 211, regprinted in
1893 U. a.c. n.n.n. :m, 588 (ewphasis added).

| . In eus eau, pumu::-- suto mu-ace olain does not
uuege mt. the rates callular One charged were um-usonabla or
'nnjuqt. aa.tber. pluntirt‘a claim is that mm.u- one agreed
vith the plaintiff to bill in one sanner and failed to abide by
that agTeaszent. Thus, Iumma:mommotnuhum

- preempted by the cwmaiuatlm Act,

L
rw m umomg mm, u 15 heroby ORUERED:

o m vmm:uz's umm tox- Partiel Susmary Judgment as
‘:o mabm'cy cn m oz eont.ruct c.lm (mt-. Mo, €3, f£iled
-Decexber °, :.sm) 18 nums -

' (3) De.tendam:'s croc. Ilbtion tocr.' mm Summary

17
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andqmtmacm ¥o. 70, filed March 1, 1999) is DENYED with
Tespect ta plaintift's Glaim that dafendant iwproperly pills for
in-couing calls, and GHANTED with respest to plaintiff's olain
that defendant improperly rounds telsphona calls up whan billing.
(3) Plaintiff's Maotian to Strike Affidavit of John
Brunslla and for Sanctions Against Defendant Socuthwestern Ball
Puremant to Rule 86(¢) of tha Pederal Rulee of Civil Procsdure
(Docket No, B1, filed May 28, 1999) is DENTED.
| (4) Defendant's Motion for 3 Frotactive Order to
Prevent the. nopouuon of Jobn Brunelle (Docket No. 84, Ciled

Juna 8, 1399) unxm:m

(S] The naxt Cise Managanant Conference in this cass

- is 'sehaduled :or_g}g. %J ., 1938,

YN
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JILL ANN SMILOW, on her hehalf and
on behalf of all others
similarly situvated,

Plaintiff
v. CIVIL ACTION
NO. 87-10307-REK
SOUTHWESTERN BELL MOBILE SYSTEMS,
INC. d/b/a CELLULRR ONE,
Defendant o

Tt Ml s e S el N ot et e St e

Memorandum and Order
September 30, 1899

1.

Pending before this court are the followi. , filings:

(1) Plaintifr’'s Motion for Reconsideration (Docket No.
93, filed August 26, 1999), with Memorandum in Support (Docket
No. 94, {iled August 26, 199%); L

(2) Defendant’'s Opposition to Plaintiff’s Motion for
Reconsideration (Docket No. 29, filed September 9, 1989), with
Memorandum in Support (Docket No. 100, filed September &, 1989);

o “lk3)-Deféndant’s Mot;on for ReCOnsideragion (Dockét No.

90, filed August 26, 1999), with Memcrandum in Support (Dccke:
No. 91, filed August 286, 1999);

{4) Plaintiff’s Memorandum in Cpposition to Defendant’s

Motion for Reconsideration (Docket Mo. 101, filed September 14,

1989 .




1I. Background

This class action complaint was filed against
defendant, Southwestern Bell Mobile Systems, .Inc. (“Cellular
One”), to recover damages under 47 U.S$.C. §§201, 206, 207,
Massachusetts General Laws, Chapter 93A, §2(a),vand the common
law of contracts.

Cellular Cne is in the business of selling cellular
services. The named plaintiff (meilow”) ertered intc a contract
{the “Contré;t;)vfor cellular telephone services with the
defendant on December 31, 1995. Paragraph 13 of the Terms znd
Conditions of the Contract states:

Chargeable time for calls originated by a
Mobile Subscriber Unit starts when the Mobile
Subscriber Unit signals call initiation te
Cl's [Cellular One’s) facilities and ends
when the Mobile Subscriber Unit signals call
disconnect to Cl's facilities and the call
disconnect signal has been confirmed.
Chargeable time may include time for the
cellular system to recognize that only oré ™
party has disconnected from the call, and may
alsc include time to clear the channels in
use.

Docket No. 65, EX. 1, p.2, paragraph 13.

In the Contract,leéintiff-éhose A “faﬁé.?ién.“'.Docket
No. 65, ExX. 1, p. 1. B3he chose the “ATGIF” rate plan, which
specified a certain cost per ﬁinute, depending upon the time of
day of the call (Docket No. 76, Ex. A, p. 79}, and included 20
“free” minutes (Docket No. 75, p.2).

Plaintiff alleges that defendant overcharges for its




11/16,/98 TUE 03:57 FAX 617 462 7008 CELLULAR ONE good . _

cellular phone service in two wags. First, she asserts that
defendant, in violation of the contract between the parties,
charges for incoming as well as outgoing calls to plaintiff’s
cellular paone. Second, she alleges that defendant, in viclation
of the contract between the parties, rounds up the Chargeable
Time to the next whole minute.

In its Memorandum end Order of June 10, 1999, this
court granted defendant’s Cross Motion for Partial'Summary
Judqmént withmresééct to plaintiff’s claim that'defendaﬁt
improperly rounds telsphone c¢alls up when biiling, and denled the
mofion with respect te plaintiff’s ciaim that defendant
improperly bills for incoming calls. Pending before this court
are defendant’s motion to reconsider the denial of summary
sudgment with respect to the incoming-call claim, and plaintiff’s
notion to receonsider the grant of summary judecment with respect

to the roundipg-up cla m. . . —— e,

ITI1,

Defendant argues that this court should reconsider its
earlisr decisicn denying summary judgment on twe gréunds. Firsct,
defendant argues that the Affidavit of James 3everley (Docket No.
73, EX. B) provides prima facje evidence that plaintiff received

tne Cellular One User Guide (“the Brochure”). TCefendant argues

tnat this evidence is unrefuted, that it compels this court’s

(VR




finding that plaintiff received the Brochure, and that such a
finding compels this court to grant summary judgment in its
favor. I ruls to the contrary.

The cases defendant cites in support of its zrgument
that “[tlhe mailing, postage prepaid, of a properly addressed
letter is prima facie evidence of its receipt by the addressee
...,” Anderson v. Town of Billerica, 309 Mass. 516, 518 {1941),
concern circumstances involving specific admissible evidence of
the sending of a particular letter, from which the court has
inferred receipt by the addressee. Here, defendant proffers
evidence concerning its general practice of sending brochures to
new customers, not specific evidence concerning the dispatch of
this particular brochure. See BReverly Arfidavit, 95. Plaintiff
denies having received the Brochure. Whether she in fact
received it is a guestion of fact that this court cannot decide

-on-a motion for summary Jjudgment. - - —

Defendant alsc urges the court to reconsider its
determination of defendant’s waiver claim. Defendant points to
those responses in plaintiff’s depositicn testimony that
defendant argues msnifest her knowledge that Celiular One charged
for incoming telephone calls. Insofar as defendant is arguing
that this knowledge alene is sufficient to prove voluntary
walver, defendant misunderstands this court’s earlier memorandun

and order.



In order to be entitled to summary judgment

on this argument, Cellular One must prove

that, as a matter of law, Smilow voluntarily

waived her claim against it by paying without

objection. That requires Cellular One to

proffer evidence establishing beyond genuine

dispute that Smilow knew she was being billed .

for incoming calls and understood that the

Contract did not permit Cellular One to

charge her for incoming calls (if, in fact,

that was the case). Only then might her

fallure to object constitute a bar against

her claims.
Memorandum and Order of June 10, 19998, p. 14. Mere evidence that
plaintiff knew (at some point) that Cellular One charged for
incoming calls is not sufficlent to satisfy this legal test.

Finally, defendant asks this court tc decertify the
class because, defendant alleges, the frequency with which
plaintiff received incoming calls is substantially lower than the
norm. This court certified the class for the reasons outlined in
its Order Regarding Class Certificatien- (Docket No. 61). After
considering defendant’s new submissions;™I find no good reason to

depart from that earlier order,

Iv.

Plaintiff urges this court te reconsider its grant of
partial summary judgment with respect to the rounding-up claim.
Plaintiff argues that summary judgment was not appropriate, and
that this court usurped the function of the jury'by acting as a

finder of fact. Plaintiff misunderstands the relationship



between the role of the ludge and jury with respect teo tha
interpretation of contracts. Here, in the absence of a provision
regarding the proper unit of measurement for billing purposes,
the law does nct permit a jury to fill the gap by a finding of
fact that on the record before the court would not be supported
by admissible evidence sufficient to suppecxrt a specific finding
in plaintiff’s favor. Plaintiff has still failed to proffer
admissible evidence that would satisfy this need. 1In these
circumstances, summary judgment for defendant on this claim is

appropriate.

ORDER
For the foregoing reasons, it is ORDERED:
{1) Plaintiff’'s Motion for Reconsideration (Docket No. 893,
filed August 26, 1999) is DENIED;
-{2) Defendant*s Motion—for Reconsideration (Docket No. 90,
filed RBugust 26, 1959) is DENIED,
{3) The next scheduled case management conference is set for

Monday, November 1, 1999 at 11 a.m.

United States District Judge
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IN THE CIRCUIT COURT

THIRD JUDTCTAT CTRCUIT t
MADISON COUNTY, ILLINOTS F"-E | ¥
"BRADLEY S. JOINBR aad SEP 74 1y
CATHEERINE MeRAY, on babalf of ek o Grcuit Gy
themgalvay and All akhars  horal Chro gy

sunilacrly situated,
Plaintiffs,
73.

AMERITECH MOBILE COMMUNI-
. . CATIONE, TNC., a Coxporaction,

Defendants,

NQ » 96‘:&"121

T VD ekl Bl Nt Bt e s = s Sqg s St S .

ORPER

This matter is before the Court an Defendant's Motion
Pox Dismissal and/or Summazry fudgment, The Couxt hersby O'r.d;ers:
1. The wvoluntary ﬁaymen: doctrine does not bar FPlaintiffs'
claims. The Il.}.i.nois Supreme Court has defamined that in oczdax
Loz Lhs nluﬁtuy payment épct:ina to apply, it mugt be shown
that. the "Plaintiff had knowledgs of the facts upon which to
frame 2 protest and also thalt the payment was not made under

" duress.v ” @etto v. City of Chidado, 86 IIl.2d 39, 45, 426 N,E.2d

heé, B4S, 55 Ll1. Dec. 519 (1382), cert. depied 4S€ U.S. 946
{1982). As recognized in cases cited by both parties in their
briefs, (e voluntary payment doctrine 4 a defense which bars

a Plaintift trom recovering money pald under an unlawiul clalw of

right to the payment. Thus, it is not necessary to nonaidax

applicatien of ths veoluntary palyncat doctrzine as a bar to the
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‘actien usless thexs is su€giciont evidence that ngfend!nt lu.s’
compitred an uniawful cr deceptive act. The named Plaim:i!fs"
contx3icts do not contain any language which discleses Defendant's
yractice of rounding-up every call to the next fu.u minute. A
review of the evidence sutmitted revesls that thece was an
iradequate disclosure of Dafendant's reund-up billing. Due to
e inedequate disclosure of Defendant's round-up billing
practice, Plaintitts had insutficient knowledge with which to

' ‘frame a proteet. The named Plaintiffs’ eont¥asets contain =
subvlautlal veaacellation fee which would be chakged if Pia;intiffs
were ta tqminahé their contrscts hetore the end o2 their minimum
contract terms, MNlthoueh it ia not necegsaxy to reach the issue
of duress, Lhiy subslantiel céacellslion fee constitutes evidence
af sufficient duresas to-sebeet application o ths volunta'zy‘
payment doctrine. In ii.éht of the inadeguate disoclosure of
Defendant's round-up ALLINY praclive aud Lhe early cancellation
fece, the waluntaxy p;ymmir«‘-‘dar:t_ﬂne Aneg nat appdy and
Defendent's Motion for Sw:m\;zy Judgment feils as a matter of law,

2. Plalntiffs' gtate \law claimy uh'alleuql_ug Cefendant's

¢ mai = o fALluze te disclose its-rox1nd-uag_hi Hing practice_ are not 4

presmpted by fedezal law. While the plaif language c;f Section

332(c) {3} (2) of the Federsl Cuammdnlvelions Act prohibika states

fron regulating the r'&tes tharged for eommercial mobile service,

it expresely proacrves the etates' aatherity to regulate "other

terms and conditiviy of commercial mebile radde pervicea.” (7

U.5.C., 33%(c)(31{a). Plaineiffs’ gtate lavw claims challenging

™




- A\ ' N N

. Defendant's failurs to disclose its round-up billing practice are
not precmpted by The Federal Compunications Act. See, a.g.,
Sanderson v. ARACS, Inc., 958 F. Supp. 947 (D.Del. 1897);
Weinberg v, Sprint Cogxp., 165 F.R.D. 432 (D.N.J. 1998).
Plaintiffs' state law claims are not praewmpted hy federal law.
Defendant's Motion to Dismiss based ¢on federsl pfcemption is
denied. '

3. Because No 18SUeE havR hArn raised which Tequire the
Federal Communicaticn Commission's discretibn or cupertise; the
doctrine of primary juvisdiction does nol bar Pluiutiffs' actlon.
Plaintirrs have alleged braach of nontraat angd wiolation of tha'
Illinole Consumey Fraud and Doceptive Busineoso Practices Act,
challenging Defendant’s failure Lo discluse ity round~up Billing
practices. Such claims are certainly within the scope of this
Court's jurisdietion; and ,a:co:di#gly, the doctzrine of pzimary
jurisdiction dces not baz Plainliffy' claims, Defendant's Motion
to Dirmiss based on the dachrine f primary jurisdiction is, |
therefore, denied, ;‘

4, Delfsadant has alsn;l woved for dismissal and/or Summary
dudqment on the basis that rplaintizts cannof establish that it

- e

made any misrepresentations, that sny supposed miaszeprosemtations
are matarial ¢xr that any damagss were prosimalely caused Ly any
such alleged misgapresentatioms. HNowhare on Plaintirgs'
contracte with the Defandant L8 there any indication that air
time usage will be rounded up to the next full minute increment. '

Such informaction (i.e. round=up billing practices) 1s cerfainly




or

. ' ’ N k._:-' '

-

-the Lype of information upon which a person would be sxpecled Lo
rely LN MAKAng A aontrastual decision, and is thus matarzial.
Such a material migrepresentation cartaialy could have
pruniwately veused Plalalills aud/ur meusbery uf Lhe pulalive
clagss o RUARAYR gAamagas, Tharefore, Dafendant'a Mation For

" Diomicoal and/ox Surmexy Judqment regzrding Plaintiffe' claimo

under the Illinois Cousumer Fraud Act and pazrdllel statutes is
denied.

Clerk to =ansd copien.

Entaered: Septl. 1(., 13934

A. BONO, ASSOCIATE JUDCE

[
. A i S . . . . . i




IN THE CIRCUIT COURT “&:@ D
THIND JUDICIAT CIRCUIT

MADISON COUNTY, ILLINOIS

MAY 111939
BRADLEY S. JOINEZR and CATHERINE MoKAY, 1
en hehalf of themselves and all others %mﬁgmu
sindlarly sitvated, MADISON COUNTY, UBNOIS
Plaintifes,

AMERITECH MOBILE COMMUNICATIONS, INC.,

)
)
}
)
;
. ] Ne. 96-L-121
)
a corporatien, )
}
)

Defendants.

ORDER

This matter is before the court on Plaintiffs' Motion for
summary Judgment on the issue cf liability with respect to their
breach of contract claim, Count I of Plaintiffs' Second Amendad
Class Aétion Coxplaint. Having reviewed the parties' Memorandi
of Law and hfeard oral arggument, the Court is nowwt prepared te
rule. The contracts at issue here are for aiy usage tine on
cellular telephonee. The Court hag certified a class conaisting
of customers with contzracts represented by Exhibits A
and B to Plaintiffs' Swummary Judgment Motion. Plaintiffs argue
that Defendant breached bath types of contracts by rounding calls
up to the naxt whole minute increment for »illing purposes
without adequately cisclosing this billing practice in the

contracts. Ths Couxt agzees.
The type of contract gZepresented by Exhibit A contains no

disclosure a3t all of Dafendant’; intent to use round-up billing,




The type of contract repreaented by Exhibit B states on the front
page: TAll viage charges will be computed based on agtual
usage." This language appears in a column entitled "Monthly Bill
Compenents,” The Court concludes that a sentence referring to
round-up billing on the back page of such contracts isg
insufficient to create an issue of material fact as to whethex
the parties agreed to round-up billing.

These are clearly adhesion contracts, with standardized
terms offered on a take-it-ox~leave-it rasis; Defendant seems to
concede as much. The Illinols Supreme Court has explained that a
"contractual clause that 1s part of a 'boilerplace’ agreement [in
an adhesion contract] . . . has its significance greatly reduced
because of the ilneguality in the parties' bazrgainihg power."
Williams v. State Scholarship Com’nm., 139 Ill.2d24, 563 N.E.2d
465, 150 Ill.De¢c. 578, 600 (1990},

Undexr the circumstances presented by the present case, the
round=up disclcsure on the back of Exhibit B~type contracts has
no significance whatscever. That disclosure flatly contradicts
ths guarantes of “"actual usage” pilling on the contracts' front
page. It would be procegurally unconscionable to allow the
drafter of an adhesgsion contract to make an ungualified guarantee
on the contract's first page, only to negate that guarantee in a
single sentence buried in boilexplate language on the back side
of the contracts. See Frank's Maintenance & Engineering, Inc. v.
¢.A, Reberts Co., 86 Ill.App.3d 980, 408 N.E,2d 403, 410, 42
Ill.Dec. 25, 32 (lst Dist. 1980) (explaining that contzacts may

be unenforceable when "some impropriety during the process of




forming the contract depriv(es) a party of a meaning choice”).
Plaintiffy cozrectly note that Defendant's round-up billing ¢eould
at least theoretically result in customers Peing chaxged an hour
and a half of usage tine for only 30 seconds' werth of calls. At
least in the absence of an explicit, uncontradicted contractual
provigion to the contrary, it would be unconacicnable to permit
the drafter ¢f an adhesion contract to charge for substantial
amounts of service which the drafter doea nct provide.

The Court finds that the contzacts represented by Exhibits A
and B to Plaintiffs' Motion for Summary Judgment unambiguously
entitle Defendant to bill only for air time which cudtemers
actually use. Thexe is accordingly no need fox the Court to
consider extrinsic svidence concerning the parties’ intent or te
3pply rules of contract censtructioen. In re: Marriage of Belk,
239 Ill.App.3d 806, €05 N.E.2d 86, 88 178 Ill.Dec. £47,649 (2nd
Dist., 1982) ("{A] csurt will not resort to rulea of
constructicn when the language of a contract is clear and its
mebning uvhambiguous.")' Asher v. farb Systems, Inc., 256
111.App.3d 792, €30 N.BE,2d 443, 445, 196 Ill.Dec. 508, 510 (ist
Dist. 1993} ("When it finds a contxact to be unambiguous, a
trial court may lcok only to the language of the contract to
determine the meaning of its provisions.")

Having concluded that the language of the contracts at isaue
here does not allow Defendant to engage in xound-up billing, the
Court holds that no issue of material fact exist® as to whether
Defendant breached its contracts by doing just that. Plaintiffs’

Motion for Summary Judgment on the issue of liability ia Count I




of their Second Amended Class Action Complaint is therefore
GRANTED.
IT IS SC ORDEREL,

A

Randal]l A. Bone, Judge Presiding

Dated this 1lth day cf May, 1999.




